/\/ CRITICAL EVALUATION

How to investigate
sexual harassment
allegations.

INDECENI

By Dori Meinert



he general manager of a Massachusetts car

dealership testified at trial that he “honestly didn't

believe” a finance manager when she told him that

her supervisor often commented on her anatomy,
tried to throw coins down her blouse and suggested they
sleep together so he could see her breasts.

The finance manager, who was fired after making
complaints, ultimately was awarded $200,000 in punitive
damages because her employer failed to properly
investigate her allegations. That's on top of $40,000 in
compensatory damages for emotional distress.

BEHAVIO

In ruling that punitive dam-
ages were warranted, the state'’s
high court issued & scathing re-
view of the company’s handling
of the woman’s grievances. In
fact, it reads like a primer on
what not to do in sexual ha-
rassment inquiries. “The in-
vestigation was marred from
the beginning™ because of the
general manager's bias against
the accuser, according to the
court, The general manager
and the HR manager at Lexus
of Watertown Ine. claimed to
have conducted separate imves-
tigations but couldnt produce
any notes. And the court found
it particularly concerning that
they couldnt find anything to
support the woman's allega-
tions, even though many of the
incidents she reported were

supported by other employees
attrial.
The case is just one example

of how a poorly conducted inves-
tigation can harm an organiza-

than's bottom line as well as s
long-term reputation,
In the recent flood of sexual

harassment allegations involv-

ing high-profile individuals

in various industries, HR pro-

fesstonals have been eriticized
for being unwilling or unable

to investigate such complaints.
They've been accused of pro-

tocting their organizations, or at
beast the powerful individuals at
their helms, at the expense of the
harassed workers,

“Whether that’s true or not,
there is chearly often the per-

ception that HR s not working
for enaployees,” which needs 1o

be addressed, says Elaine Her-
skowitz, a former stafl attorney
with the U.S, Equal Employ-
ment Opportunity Commission
(EEOC) who drafied several key
EEOC policies on sexual harass-
ment three decades ago and now
is a consultant.

One way HR professionals
can shift that view is to make
sure they get the knowledge and
training they need to conduet
perosnpt, objective and thoarough
investigations—before a com-
plaint comes in, Herskowitz
and others say,

In fact, some HR deaders are
asking experts to guide them
through mock investigations to
give them more practice, while
others are requesting work-
place elimate assessments in
an effort 1o uncover problenss
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carlier, No one wants to wake
up one morning and find their
company in the mews.

MOUNTING CONCERN
Almost two-thirds of Ameri-
cans, or 64 percent, say sexual
Barassment in the workplace
is a serious problem, up from
47 percent in 2011, according
to a recemt Washington Post-
ABC News poll. Thirty per-
cent of women surveyed have
experienced unwanted sexual
advances from male co-workers,
and 23 peroent said they were
harassed by men who had in-
Buence aver their jobs, Of those
whao reported being subjected to
harassment at work, one-third
said they were sexually abused.
Only 42 percent of the women
reported the inappropriate be-
havior to a supervisor, and 95
percent said the men went un-
punished.

While some suggest HR must
choose sides—the employer or
the employee—many practi-
tioners dont believe the two
are muteally exclasive,

Maggie Snape, HR director
for Fuss & O'Neill, an engineer-
ing company in Manchester,
Conn., says she believes HR's
rode is to protect the organiza-
tioa. “But that being said, espe-
cially in sexual harassment sit-
uations ... the best way that HR
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can protect the company &s to
make sure they find out what'’s
going on and remove any people
from the workforce who are do-
ing this. So, protecting the em-
ployees is really protecting the
company.”

THE CHALLENGE
While workplace investigations
in gemeral are considered one of
the toughest parts of an HR peo-
fessional’s duties, investigating
sexual harassment complaints
can be particularly challenging.
“It's an embarrassing subject
for folks, which is why we often
don't bear about it for decades,”
says Judy Clark, owner of HR
Answers Inc., in Tigard, Ore. “In
most sitaations, it's not about sex,
it's about an abuse of power.”
So, it's very difficult for some-
one new 1o & job or in a low-
bevel position 1o report harass-
memt, Clark says. “It’s not just
that they're afraid of coming to
HR. They're afraid of the con-
sequences, ‘What happens if
1 lose my job? What happens
if U'm idemtified as a trouble-
maker? What happens if I lose
my job and they give me a bad
referemce? "
Frequently, the emnployee who
is being harassed just wants the
offensive behavior to stop, she
savs, That's why it's importam
to be sensitive to the indinvidual’s

While workplace investigations

in general are considered one

of the toughest parts of an HR
professional’s duties, investigating
sexual harassment complaints can
be particularly challenging.

tarmail, explaining that, *We
don’t wamt you 1o be subjected
to this. We have to look into
this.” Then determine whether
it's mecessary to take steps to
protect the individual's physi-
cal safety and to block any re-
taliation.

All sexual harassment alle-
gations should be investigated,
although some inquiries will
be more extensive than others,
If you write anybody off, you
could later be accused of not
taking their complaimts seri-
ously, Clark says.

Likewise, she notes, a super-
ficial or sloppy investigation will
send the message to employees
“that the organization doesn't
care, that the organization
thinks I'm lying, that theyre pro-
tecting a person of power.” And
an employee who might have
boeen upset and sad befoee could
turn angry. “Mad means money
incourt,” Clark says.

MAKE A PLAN

One of the biggest mistakes
HR makes is failing to ereate
an investigative plan before
diving into interviews, says
Britt-Maric Cole-Johnson, an
employment lawyer in Hart-
ford, Conn., who is also on the
board of the Association of
Workplace Investigators,

The first step is to determine
the scope of the investigation, she
savs. What ks the main question
the isvestigator wants to answer?

HR professionals often come
to her wondering how they got
off track. They start an inquiry
but then it grows until they fed
like they're conducting multi-
ple investigations, “Its classic
scope creep. You have to make
a decision. Is this related to the
original investigation? Do | need
1o launch a new investigation?
When do | have enough?”

Having a plan will help guide
the investigator through the
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various steps, she says. Other

questions to address in the plan

inchade:

® Who will imvestigate?

® What evidence needs to be
collected?

® Who will be interviewed?

To protect the credibility of the
process, you may want to bring
in an outside investigator, That's
a good idea when, for example,
the person accused is a high-devel
executive or if those on the HR
team lack the experience and
training to conduct such an in-
quiry themselves.

“In my curremt role, 1 work
closely with the C-suite every
day,” Snape says. “If 1 was con-
ducting an investigation abowt
one of them, other people in
the company might have a hard
time belseving in my objectivity
because these are people | work
with day in and day out.”

Choosing an objective thind
party not only provides a stron-
ger defense for the employer if
R CASC ever goes Lo court, it can
also make #t casier for business
leaders to make the right deci-
shon, even if it means terminating
someone who is a strong finan-
cial asset

“If the person who is accused of
harassment has any control over
HR, then it [HR] is not a new-
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tral, objective investigator,” says
Herskowitz, principal with EEO
Trainkng & Consulting, which has
offices inm New York and Mary-

land.

STAY NEUTRAL

From the beginning, the investi-
gator should maintain a neutral,
olnective demeanor,

“It’s important not to label the
parties as ‘victim' and ‘harasser,”
as that creates the appearance —
and a very real possibility—of

a predetermined resolution,”

Snape says. “If you go into this
thinking this person is a victim,
there’s a very good possibility that

your investigatory questions are

going 1o be swayed and not be
as ohjective as needed to make
a decksion.”

For example, Bonnie Turner,
SHREM-SCP, director of HR at
Elkhart Plastics Ine. in South
Bend, Ind,, recalls one case in-
volving a female employee who
alleged a male co-worker was
sexually harassing ber, Turmer
later learmed that the two were
having a consensaal affair, and
the woman made the complaim
to hide that fact from ber hus-
band.

Some baske steps for every in-
vestigation inclode the following:

Prepare interview questions in
advance. Collect meeded detasls
from the person making the al-
legation —the who, what, when
and where. You might also ask
“Were there witmesses? Did oth-
ers know you were upset by this?
Did you talk to family members
or friends?”

Try 1o ask open-ended ques-
tioms to ensure that you have a
full picture of cvemis,

Resist the urge to fill silem
moments. Staying quict can be
belpfal when you're teying to
get someone 1o open up, Clark
advises. She suggests saying, “I
have the feeling that you want to
say more about that,” Then, wait
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WATCH 2 video about
how 1o tell when
somecne is lyng
during a workplace
nveihigaton

Gather evidence that might
support or negate the com-
plaint. This might include voice
mails, text messages, e-mails,
photos, timecards, basiness ex-
pense records and social media
posts. For example, electronic
messages might show that a make
supervisor made inappropriate
sexunl comments to a female
subordinste, On the flip side, if
workers need a key card to emter
the worksite, building access re-
cords might show that the per-
son accused likely wasn't in the
building at the time of the alleged
incident, Cole-Johnson suggests.

Check past performance eval-
uations and prior complaints.
Consider whether the person
making the allegation might be
secking retribution for a poor
evaluation, "You have to leave
your mind open 1o all of this, Un-
fortunately, this sometimes hap-
pens,” although less frequently
than some suggest, Clark savs
Also evaluate any past com-
plaints against the person be-
ing accused, Contact former
cmployees, particularly the in-
dividual who previously held

Susan Whae

the sccuser’s job or amyone in
the same department who left
suddenly without explanation,
to find out i they also had prob-
lems with the accused employee,
Clark recommends.

Even if there are no prior
complaints, you might detect a
pattern of questionable behav-
lor. Sometinses the problem es-
calates over time, That was the
case with a fomale employee ina
medical office who was asked by
a doctor 1o stay late froquently
to review the day’s cases over
drinks. The situation became

MEASURING CREDIBILITY

When there are confiicting versions of events in harassment cases, the U S Equs

Employment Opportunity Commissuion Sugoests using the following factons %0

255055 the credibilty of all rwolved Indhvaduals:
Plausibiity. Is the iIndividual's version of the facts belevable? Are there Inconsis.

tencies?

Demeanor. Does the indhvidual seem 10 Do telling the Huth? This can be ticky,
Contrary 1o popular Delef, a lar might lock you in the eye, while someone telling
the truth could avert their gaze. Instead of being Ndgety, kars are more Mool %o be
rigid, says Michae! Wode Johnson, CEO of Clear Law Institute and o former U S
Depanment of Justice stiomey.

Motive. Does the individual have a reason to ke?

Corroboration, Are there documents or witnesses that support the individual’s

vorsion of evenrts?

Past record. Do any of the individuals have a prior hsiory of inappropeate con-
duct or faise statements?
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more personal and sexually
charged than she wanted it to
be—and she didnt know how to
get out of it, Clark says,

Document every step. Take
careful notes throughout the
imerviews, Record who wasnt
available and why. Some HR
professionals even ask inter-
viewoes to sign off on the written
summaries of their statements,
Be aware that any written evi-
dence might well end up being
scrutimized in court,

Encourage confidentiality. A<k
those you've interviewed 1o keep
the conversations confidential,
But dont mandate it. The Na-
tional Labor Relations Board
has said employers can’t pro-
hibit employees from discassing
working conditions, including
workplace investigations, says
Susan White, SHRM-SCP, chief
executive officer of Susan Tinder
White Consulting LLC in Badi-
anapolis. Instead, encourage
them to help you with the inves-
tigation by not discussing it with
others, she advises,

That goes for the HR team as
well. A sexual harassment inves-
tigation “cant be treated as juicy

gossip, drama or a soap opera,
Snape says. "It ean have such a

long-lasting effect on the com-
pany and people’s careers.”

MAKE A DECISION
Ultimately, youTll need to docide
whether a company policy was
vialated or inappropriate con-
duct occurred and recommend
a course of action to the deci-
ston-maker.

“Doa’t just regurgitate what
the witnesses told you. That's not
the role of an investigator,” ad-
vises Cole-Johnson, the lawyer
and trained investigator. Weigh
the evidence. Can you corrobo-
rate details of cach person's ver-
sion? Does cither person have a



reason to lie? The EEOC offers
guidelimes for determining cred-
ibility.

Cole-Johnson has seen some
investigative reports that dis-
miss someonc’s account as not
credible because of their “de-
mecancr.” When asked to explain,
the investigator has said the in-
dividual didnt look them in the
eve during the interview, The av-
erage HR person is ot trained
to assess that, she notes. “It’s not
the most culturally competemt
thing 1o be doing either,” she
says, since looking someone in
the eye ks disrespectful in some
cultures,

While EEOC guidelines rec-
ommend that investigators ex-
amine witnesses” denseanors,
rescarchers have found that
it's actually a poor way to spot
deception, says Michael Wade
Johnson, CEO of Clear Law In-
stitute and a former US. De-
partment of Justice attorney.
Inwestigators peamarily look for
nervousness, However, a person
may be nervous or fidgety even
when telling the truth,

Inexperienced investigators
may find it difficult to reach a
decision because they don't un-
derstand that they're not running
a criminal case where the stan-
dard for evidence is “beyond a
reasomable dowti,” Cole-Jobnson
says. Here, the standard is “pre-
ponderance of the evidence.” In
other woeds, ks it moee likedy than
not that the incdent occurred?

In ome investigation, Herskow-
itz came down on the side of a
female comtract emplovee who
shared with a co-worker that she
had been sexually assaulted by
a warchouse supervisor, “What
I found compelling is that she
didnt even want this [investi-
gation) to be happening. She
felt very valnerable because of
her job,” she says. “He had every
reason to lic. She had no reason
to be”

WHAT IS SEXUAL HARASSMENT?

Sexuol harassment Includes unwelcome sexusl advances, reguests for sexual favors,
avdd other vorbal or physical harasament of & soxusl rature, accoeding 1o the U S. Equal
Employment Oppartunity Commission (EEOC). It also can inchude offersive romanks

about & person’s gender.

Both the victim and the harasser can be ether & womaon or & man, and the victim
405 hatasser Con DO tThe same sox. The harasser Can Do the victin's Suponvisor, & man-
S0 IN aNnOThet 2008, & CO-WOrker Of SOMeone who is not an employee, such as a chent

OfF CUSIOme.

Sexusl harassment is considered Slegal when & is 30 fequent or severe that it cre-
2503 & hostile work environment o achvorsoly aMects the victim's Jol, such as being
fired or demoted. Would a reasonable person find the conduct offensive? That's the
standard used by the cowrts and the EEOC.

WRITE AREPORT

While the EEOC recommends
“prompt” investigation when ha-
rassment claims are made, that
doesnt mean you should speed
through .

“In my mind, s better to do
it right than to just get through
it and have somse sort of public
punishment, That should never
be the goal,” Cole-Johnson says.
“The goal is to produce an appro-
peiate fact-finding document or
report ... Sometimes that can be
done quickly, especially if there
are only a couple of witnesses,
and sometimes that's not feasi-
ble,” she says.

If the allegations are sup-
ported, the emgplover should take
immediate and appropriate cor-
rective action, which could range
from a written reprimand to
termination of employment de-
pending on the severity and fre-
quency of the misconduct, ex-
perts say. Make sure high-level
cmployees are given the same
treatment as low-level employ-
oes for similar conduct,

The EEOC recommends that
the written report document
the investigation process, find-
inggs, recommendations and any
disciplinary action imposed, as
well as any corrective and pre-
ventive action.

After you've submitted the
written report to the deci-
ston-maker and determined the
(if any), follow up with both par-
ties. Tedl the person who filed the
complaint that appropriate ac-
tion was taken, even if you can’t
share the details for privacy rea-
sOns,

Check back with that em-
ployee regulardy to ensure that
5o further harassmsent has oc-
curred and that there has been
no retaliation, which could trig-
ger additional Habsliy.

That follow-up shows the per-
son who made the complaint
that HR took it seriously, White
says. I many highly publiciecd
recent cases, the alleged sexual
harassment and abuse report-
edly had been an open secret
for years, After one porson came
forward, the floodgates opened.

“You don't want to be the HR
professional in your company
who has 30 people come forward
saying this has been going on for

years,” Snape says, B

Dorl Meinert Is senior writer/
editor for HR Mogoaine
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